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Procurement—Related Controversy on TTIP

06 JUME 2014

30 Reasons why Greens oppose TTIP

The Transatlantic Trade and Investment Partnership raises a whole host of
concernsin a variety of areas. In no particular order, here's a list of some of the
reasons whywe are currently against the deal.

8. Because corporations will get a chance to screen future legislation

Q TTIP also envisions the establizhment of a Regulator_\,r Cooperanon Counql that would
" allowearlyintervention by US and EU requ | i n
L December 2013 Corporate Europe Observa

and EU business groups have lobbield for sud OngOing

that such a body could resultin business lob
privileged access at this early stage of policymaking. Businesses

could impact our sodal, environmental and consumer standard Regulatory

level.

9, Because it formalises never ending negotiations Coordination

Itiz no secret that negotiators on both sides
recent months. But many of the most difficult areas could be left unaddressed until after
the dealis officially signed. Commissioner for Trade Karel De Gucht wants TTIPto be “a
living agreement that promotes greater comnpatibility of our regimes and accelerates the
development of global approaches.” In essence, politically sensitive issues could be
worked out at a later date, once the public focus on TTIP has dissipated. & 'living agreement’ could also
mean that new policy changes could be influenced on an on-going basis without the need to renegotiate the

The lies behmd this tra

dEEﬂ 17. Because supporting local economies is a good thing

Plans to create an EU-US single
sue governments using secretivy
parliaments

The EU wants to prohibit US states From conti
support for local economic activity at state le 1 les
or local organic Farming For school nutrition p Loca

such laws are discriminatory and act as "localis
efforts to support local businesses are essent

L
local economies. According to Sharon Treat a State Legislator fro Procurement
Inourstate of Maine, whichis a rather low-income state with i Preferences

Investor-State ay 2 De now that our textile and shoe Factories have almost all moved
. ,_ trade agreements} a bright spotis local Food initiatives, Cur [FMroaee
Dlspute Settlement gElEE encouraging young people to take up farming, and developing new markets for Farmers tr:: 5ell thew

produce to schools, hospitals, and other institutions,



Responses to Concerns

Ongoing Regulatory Local Procurement Investor-State
Coordination Preferences Disputes

* Coordination in * U.S. Has Reserved * Procurement
Procurement Not e Notes to GPA U.S. Discrimination Not
Threatening Annex 2 leave states Addressed Effectively

GPA Weaker Solution right to protect * Issues in Contract
» Coverage Issues environment Administration?

* Accommodating e EU Access Goals

Developing Nations Difficult
* Sustainability Issues Can
Be Addressed Through
Transparency (see
below)
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SNAPSHOT OF PROBLEM:
CANADIAN OPPOSITION TO
U.S. PREFERENCES




Recent Developments in Domestic Legislation
Committee on Government Procurement
Intervention by Canada

June 25, 2014

Thank you, Mr. Chair.

In recent months, Canada has taken note of a number of legislatives initiatives in the United

States which increase domestic content requirements in procurement conducted by federal,
state and municipal-level entities.

Canada would like to register our concern with these new forced localization requirements,
concerns that have been repeatedly expressed by Canadian stakeholders, who regularly

compete with US companies in the Canadian market.

As a general point, Canada seeks clarification from the United States on the specific steps it has
taken to comply with paragraph 6 of Article XXIl which provides that “[e]ach Party shall seek to

avoid introducing or continuing discriminatory measures that distort open procurement”,

Intervention by Canada at WTO —

Committee on Government Procurement




* Canada objected to federal law requiring local grantees to buy U.S.
iron and steel
* Local governments not covered by WTO GPA

* In fact. U.S. OMB guidance bars local grantees from discrimination
except where federal legislation specifically requires

First, on June 10, the President of the Unitec sicned into law the Water Resources Reform
and Development Act (WRRDA). The WRRLN ¥ a program that will provide financial

assistance to large water infrastructure projecgPr he legislation imposes new Buy America
restrictions on all iron and steel used in such projects. The WRRDA also imposes new and
permanent Buy America restrictions on procurements funded by the Environmental Protection
Agency’s Clean Water infrastructure fund — the Clean Water State-Revolving Loan Fund
(CWSRF).

While the WRRDA includes a provision requiring that the new Buy America restrictions be
applied consistently with the United States’ international trade obligations, we understand that
the EPA — a covered federal entity — does not actually conduct the procurement under this
program. Canada understands that the actual procurement under the CWSRF is conducted by
local government entities, which are not covered by the United States in the GPA. With this in
mind, Canada requests, pursuant to Article VI:1(b) of the Agreement, that the United States
provide an explanation of the practical effect of the provision requiring consistency with its

international obligations.



Federal Grants to State and Local Governments
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The non-Federal entity must conduct procurements in a manner
that prohibits the use of statutorily or administratively imposed
state or local geographical preferences in the evaluation of bids
or proposals, except in those cases where applicable Federal

statutes expressly mandate or encourage geographic preference.
78 Fed. Reg, at 78,631
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Second, the United States federal government has tabled in Congress a new law that seeks to
expand domestic content requirements attached to federal funding for urban transportation —
the Generating Renewal, Opportunity, and Work with Accelerated Mobility, Efficiency and
Rebuilding of Infrastructure and Communities throughout America Act — or the “GROW

AMERICA ACT". Section 3006 provides for an increase in the Buy America domestic content

provisions for so-called “rolling stock” — buses, urban rail cars — from the current 60 percent to

W A T

100 percent by 2019. If passed, this bill would force GPA suppliers to localize production in the

United States, in order to participate in these procurements.

Again, in light of paragraph 6 of Article XXIl, Canada seeks clarification from the United States as

N VAT L TETWY TR B

what, if any, specific actions it took to “seek to avoid introducing” these new “discriminatory
measures that distort open procurement” — particularly, given the fact that GROW America Act

is an Administration initiative.

* Canada also objected to U.S. discrimination in purchases of

“rolling stock” with federally funds

* U.S. has reserved this under GPA, in Annex 2 (“For the state entities
included . . . this Agreement does not apply to restrictions attached
to federal funds for mass transit and highway projects.”)



Third, Canada is concerned with the growing list of “Buy America” legislative initiatives at the
state government level. Since November 2013 alone, there have been seven state initiatives

that have been brought to our attention. | will just highlight a few.

Minnesota — In May, the Minnesota State Legislature passed the S1 billion Capital Investment

Bill. This legislation contains a Buy America provision requiring any public entity that receives
funds under the Bill to use American-made steel. The bill makes no reference to compliane with
the international obligations the United States has assumed on behalf Minnesota. In the GPA,
the United States has covered procurement by all Minnesota’s "executive branch agencies”.

Canada requests confirmation from the United States that Minnesota will apply these new

forced localization requirements consistently with the United States’ international obligations —

(2) Legal challenge
(A) In general

No State law, or the application of such a State law, may be declared invalid as to any
person or circumstance on the ground that the provision or application is inconsistent
with any of the Uruguay Round Agreements, except in an action brought by the
United 5tates for the purpose of declaring such law or application invalid.
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European
Commission

EU - US TRANSATLANTIC TRADE AND INVESTMENT PARTNERSHIP

Public

Initial EU Position Paper
July 2013

Procurement

Initial EU position paper
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Provisicns should also be made for a mechanism
for adjustments related to modifications and rect-
fications to coverage

3.3 Horizomtal disciplines

In the BU's views, the PP Chapter should as noted
abhove under 22 also indude rules allowing the
Farties to take into account possible changes in
the GPA disciplines.

4 Market Access discussions

4.1 5cope of market acoess disoussions

[
SYTL O R [

LEF e oFEET OoTRss

pelleil e

schediles

Both Parties have accepted to emier o dsous-
slans alectisg all the elercents af iher whedules
at central as well 25 sub-central levels

This implies that the negotiations showld ook for
an expansion of coverage, to the extent possible,
for all these schedules, by the removal of existing
rarve-aut and by the effer of addtional rernmit-
ments

In concrete terms, Partes should sesk to improve
arre=s to and/or expand the coverage of:

Central Bsovemment enbties

Sub-centml entities

Other erities with a view to specinc sechars”
SErvices

Corstruction services

Information soclety serdces, in particular
doud-hazed serdmes

Trichaliyg Smvikel Satend repolilion of iy
e roseeryo o e Broemge

The EU suggests - without prejudice - that the
discussions on coverage would explore possible
Inclusion of:

For Anrex 1, all central gowernment entities and
any ather central public entites, induding subcrdi-
nated ertities of central government

For Annex 2, all sub-centml govemment entities,
including those operating at the local, regional
or municipal level a5 well as any other entibes

whose procuremett polices are substantally
rentroled by, dependent on, & Infiuerced by sub
central, regicnal or local govermment and which
are engaged in non-commercial or nor-indiestrial
actvbes.

For Amnex 3, all entities governed by public law
ctate pwned mompanies and smilar operating in
particular in the Reld af utikies

The elements required are here presented in the
form of posttyve lists, but for the achual commit-
ment the EU mvpects this 1o be done in the form
of negatve st [t would also indude procuremernt
currently subject to restrictions related o domies-
tic preferenoes programmes: for example: Inked o
federal funding or procurement. pursuant ko mult-
jursdictional agreement:

For the US system this would imply:

Annex 1

This would indude entties not yet covered It
would also cover procuremnent currently subject
to restrichions or domestic preferenoes related to
federal funding as well 2= procurement regulated
oy spenfe paleies and rules, such as those related
to Buy Amercainl provisions as well as those
refated o SMEs The oovernge would follow the
projects funded by FiA even (F they were dannelled
to a sub-federal level for actual spending

Annex 2
it would oncem all stafes and would mply a
substantial eqansion of mvemage.

Annex 5

For marmple enttes not yet covered by nesther the
GF& nar by our bilateral agreement, such as pro-
curement cumenty subject to restrichions or domies-
tic preferences related to federal funding

Annex 4
All relaxted goods not yet covered by the GP& or owr
hilateral agreement:

Annex 5
All services procured by entibes listed in Annesnes
1 through 5 in the coming ELWUS agreemnent

Annex &

All construction services not yet covered by the
GFA or owr bilateral agreement, indding for
eample transpartation senvioes that are indden-
tal to & procurernent contract.

European Goals

for Market
Access/Coverage
in T-TIP
Negotiations
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For the US system this would imply:

Annex 1

This would indude entties not yvet overed |t
would ako cower procurement currently subject
to resirichons or domestc preferences related to

federal funding as well as proourement reguiated
oy speofe policies ard rules. such as those related
to Buy Amencainl povisios as well 2= hose
related t0 SMEs The coverage would follow the
projects funded by FAA even if they were channelled
to a sub-federal bevel for achuoal spending.

Annex 2
it wonld oncem all states and wold mpky a
sy tantisl smersion of overage

Annex 5

For ecanple entifes nat yet covesed by nesther the
GP4 nor by cur bilxteral agreement, such as po-
rurement cumerly subject to nestrictions or domes-
tic preferences related to federal funding

Annex 4
#ll related goods not yet covered by the GFA or owr
bilateral agreement.

Annex S
iill services procured by emttties listed im0 Annexes
1 through 5 in the coming ELWS agreement

Annex b

il construction services not yet covened by the
GFA or owr bilateral agreement, induding for
eample transportation senvioes that are incden-
tal to a procurement contract.

13

* Additional entities

* Funding-related restrictions

* SME restrictions

e All states
* Substantial expansion
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For the US system this would imply:

Annex 1

This would indude entties not yet overed It
wodld alsn cover pocurement curmenthy ':-Jl:_rt":
to restricbons or domestc preferences related to
federal funding as well as proourement requlated
oy speofe policies ard rules. such as those related
to Buy Amencainl povisios as well 2= hose
related fo SMEx The coversge would follow the
projects funded by FAA even if they were channelled
to & sub-fiederal lesel for achasl spending.

Annex 2
it wonld oncem all states and wold mpky a
sbwiantial eparsion of overage

Annex 5

For escanple enttes nat yet covered by nether the
GP4 nor by cur bilxteral agreement, such as po-
rurement cumently subjert to nestrichions or domes-
tic preferences related to federal funding

Anniey 4
#ll related goods not yet covered by the GFA or owr
hilateral agreement.

Annex S
iill services procured by emttties listed im0 Annexes
1 through 5 in the coming ELWS agreement

Amniex B

il construction services not yet covened by the
GFA or owr bilateral agreement, induding for
example transportation services that are indden-
tal to & procunement oontract

* Additional entities
* Funding-related restrictions
* SME restrictions

e All states

* Substantial expansio;

* States sovereign

* Political support for
domestic preferences
strong at state level

14

* Changing
transportation-funding
restrictions politically
unworkable

* U.S. tradition of
barring non-state
grantees from
discrimination

* SME 23% set-aside
politically sacrosanct
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EU’s Proposed Approach to Text

First section: Substantive approach
proposed by the EL

2. Overall architecture and scope of
application of the PP chapter

2.1 Text struchune=

This negot ation waould present an impartant oppor-
tunity for the EU and the U5 to develop together
corme useful *GPA plus® elements to complement
the mvsed P& decplines, with a view to improve
bilaterally the regulatory discplines A model
tewt agreed between the EU and the US, being
the twa lamgest trading partners in the world, could
thus possibly set a  higher standard that could
inspire a future GPA revision and where anpo-
priate serse a5 a basis for the works conducied
under the work program cutlined in the 'WTO GF
committee's decsions adopted on the 51% of
Mamch 2012 Beside this aspect the main fooues of
these negotiatons will be to ensure better market

No discussion of
ongoing
harmonization of

procurement

regulatory regimes | ~ mpare

* X %

* Tk
* ok
LA

European
Commission

EU - US TRANSATLANTIC TRADE AND INVESTMENT PARTNERSHIP

Trade Cross-cutting d|5C|pl|nes
and Institutional prouisis

“Elimination, reduction and prevention of
unnecessary regulatory barriers are expected to
provide the biggest benefit of the TTIP”




Possible Areas of Harmonization

m Sustainability
m FHuropean vs. U.S. Approaches

m Max Havelaar

m Anti-Corruption
m Article 57

m Exclusion/Debarment

= Corporate Compliance

B Anti-Fraud

B Procurement Methods

= Competitive Dialogue . . . .

16
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SUSTAINABILITY
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Evolution of European
Procurement Goals

“For many years, the single most important indicator in
the practice of public purchasing was the economic
factor. Environmental and social factors were seldom if
ever taken into account. However, the importance of
non-economic factors in public procurement increased
significantly with the development of the concept of
sustainable development, understood as

‘Development that meets the needs of the present
without compromising the ability of future
generations to meet their own needs’.
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Compare: Portland, Oregon

the CITY OF PORTLAND Oregon o | [[Searen

City Home Gover Bure: Office of Management & Finance  Who We Are Sign In +tha —ra *aa

Office of Management & Finance

Bureau of Internal Business Services

BIBS is the provider of central services for the City of Portland

‘ CityFleet Services Printing & Distribution Facilities Semnvices Procurement 5

Sustainable Procurement

sources for Employees

Buying Green Case Studies - SUSTABIAALE In E_DDB thg ICiii_t'_-,-' of Pt_:_rtlaru:i City C:Dl_mc_il passed the Sustainable P_rm:l_n'err'uem
teaperswip  Policy, which is an effort to spend public funds on goods and services that
e HICEUNCIE minimize negative environmental impacts, are fair and socially just, and make
FOUNDER economic sense, now and in the long term. The 1able Procurement Paolicy
compliments and builds on many other environmental and social programs in the
/. The links below provide more information and resources regarding the City's work on integrating
sustainability principles into procurement decisions.

Buying Green Example

Specifications

tshop Free Procurement Policy i
and Compliance -

inable Pracurement Reports e " et i e o R 4 . it F

= : s CITY EMPLOYEES: "Sign In" to PortlandQregon.gov to view the Sustainable Procurement for
Employees website that contains employee-specific resources for identifying and specifying safer
products and services.

Sustainable Procurement Policies
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Green Public Procurement
Green Public Procurement
means that contracting
authorities take into
account environmental
elements when procuring

goods, services or works at
all stages of the project and
within the entire life-cycle
of procured goods
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Sustainability — In Tendering?

Social
Justice

$

Sustainable Procurement
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POSSIBLE
SOLUTION:

COMMISSION V.
NETHERLANDS (MAX
HAVELAAR)

Court of Justice of the European Union
(May 2012)
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U.S. “Eco-Label” Requirements =

23.103 -- Sustainable Acquisitions.

(a) Federal agencies shall advance sustainable acquisition by ensuring that 95 percent of new contract
actions for the supply of products and for the acquisition of services (including construction)
require that the products are—

(1) Energy-efficient (ENERGY STAR® or Federal Energy Management Program (FEMP)-
designated);

(2) Water-efficient;

(3) Biobased;

(4) Environmentally preferable (e.g., EPEAT-registered, or non-toxic or less toxic alternatives);
(5) Non-ozone depleting; or

(6) Made with recovered materials.

(b) The required products in the contract actions for setrvices include products that are—

(1) Delivered to the Government during performance;

(2) Acquired by the contractor for use in performing services at a Federally-controlled facility; or
(3) Furnished by the contractor for use by the Government.

(c) The required products in the contract actions must meet agency performance requirements.

(d) For purposes of meeting the 95 percent sustainable acquisition requirement, the term
“contract actions” includes new contracts (and task and delivery orders placed against
them) and new task and delivery orders on existing contracts.
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European Procurement Directive

2014/24/EU (published 28 March 2014)
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New Directive — On Eco-Labels %

Article 43 - Labels

1. Where contracting authorities intend to purchase works, supplies or services with
specific environmental, social or other characteristics they may, in the technical
specifications, the award criteria or the contract performance conditions, require a
spectfic label as means of proof that the works, services or supplies correspond to the
required characteristics, provided that all of the following conditions are fulfilled:

(a) the label requirements only concern criteria which are linked to the subject-matter

of the contract and are appropriate to define characteristics of the works, supplies or
services that are the subject-matter of the contract;

(b) the label requirements are based on objectively verifiable and non-discriminatory
criteria;

(c) the labels are established in an open and transparent procedure in which all
relevant stakeholders, including government bodies, consumers, social partners,
manufacturers, distributors and non-governmental organisations, may participate;

(d) the labels are accessible to all interested parties;

(e) the label requirements are set by a third party over which the economic operator
applying for the label cannot exercise a decisive influence.
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GPA (as effective 2014) .
on Social and Environmental Criteria

m “The evaluation criteria set out in the notice of
intended procurement or tender documentation
may include, among others, price and other cost
factors, quality, technical merit, environmental
characteristics and terms of delivery.”

Art. ITI “Measures [may] not [be] applied in a manner that
would constitute a means of arbitrary or unjustifiable
discrimination between Parties where the same conditions
prevail or a disguised restriction on international trade . . . .

UNIVERSITY
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How Has the Court of Justice Dealt with ~
Social and Environmental Requirements?

B The award of contracts concluded in the Member States on

behalf of the State, regional or local authorities and other bodies
governed by public law entities, is subject to the respect of the
principles of the Treaty and in particular to the principle of
freedom of movement of goods, the principle of freedom of
establishment and the principle of freedom to provide
services and to the principles deriving therefrom, such as
the principle of equal treatment, the principle of non-
discrimination, the principle of mutual recognition, the
principle of proportionality and the principle of
transparency.
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29
Commission v. Netherlands (Max Havelaar) (May 2012)

B ‘The province of North Holland has a contract for

the management of automatic coffee machines. The
contract expires on 1 January 2009. The province
intends to enter into a new contract from 1 January
2009 by means of a European tender procedure. An
important aspect 1s the desire of the province of
North Holland to increase the use of organic and
fair trade products in automatic coffee machines.’

m 17  Section IV, point 2.1 of the contract notice FAIRTRADE
states that the contract will be awarded to the MAX HAVELAAR
most economically advantageous tender. . . .

m ““The tenders shall be evaluated both on the basis

of qualitative and environmental criteria and on e
. . %) ) | WASHINGTON

the basis of price. S| ey
o LAW SCHOOL




Court of European Justice Held, ~
First . . .

B [t must therefore be held that the contractual
documents which determine the subject-matter
and criteria governing the award of the contract
required, first, that the coffee and tea to be
supplied were to bear the EKO and MAX
HAVELAAR labels
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Court on Eco-Labels

(44

|y requiring, in the contract documents, that
certain products to be supplied were to bear a
specific eco-label, rather than using the detailed
specifications defined by that eco-label, the
province of North Holland established a
technical specification which was
incompatible with Article 23(6) of Directive
2004 /18 [the prior directive]
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Court Barred Specifying Eco-
Label, Without Explanation

“IBl]y providing, in the specifications, that the fact that
certain products to be supplied bore specific labels
would give rise to the grant of a certain number of
points in the choice of the most economically
advantageous tender, without having listed the
criteria underlying those labels and without having
allowed proof that a product satisties those
undetlying criteria by all appropriate means, the
province of North Holland established an award
criterion that was incompatible with Article 53(1)(a) of
Directive 2004/18.” SR +siincron
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ANTI-CORRUPTION

33
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Principal-Agent Model

MONm

Agent 1 Agent 2
CO Contractot Purchase

BONDING How do
(FUN “debarment” and
“anti-fraud” fit into

this framework?



What Risks Does “Qualification” *
Assessment Address?

Reputation

0 s
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United States: 36
Procurement Suspension or Debarment =
“Meta”- Responsibility Determination

FAR 9.402 Policy.

(a) Agencies shall solicit offers from, award
contracts to, and consent to subcontracts
with responsible contractors only.
Debarment and suspension are discretionary
actions that, taken in accordance with this
subpart, are appropriate means to effectuate
this policy.

UNIVERSITY
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U.S. Federal Discretionary Debarment ¥

7

Prosecutors

\

Investigators/

e

Criminal or
Civil Fraud

J

Other problems:

Competitors

\

Suspension
and
Debarment

Official

Contracting
Officers

Adverse Past
Performance
Reports

[ Suspension or Debarment }

* No uniform procedures

* Huge disparity in actions

Administrative

Agreement /

Compliance
BXSITY
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Comparing Causes for Debarment/Exclusion

United States

m Conviction of a
crime or civil fraud

m [Poor contract
performance

m Other serious
misconduct
showing the
contractor 1S not
responsible

World Bank

m Misconduct, as
narrowly defined by
Anti-Corruption,
Guidelines, and
Consultant and
Procurement
Guidelines: fraud,
corruption,
collusion, coercion
and obstruction

38

European Union

Mandatory:

Corruption, fraud,
money laundering

Non-Mandatory:

Bankruptcy

Convicted re:
professional conduct

Grave professional
misconduct

Social security / taxes

* X 5
*

. *
*
* 4 *

*
*
*
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Adjudicative Compliance

Investigative

World Bank Sanctions System

= Monitors integrity compliance by sanctioned
companies (or codes of conduct for individuals)

= Decides whether the compliance condition
Officers (within INT) established by the SDO or Sanctions Board as part
of a debarment has been satisfied.

Integrity Compliance

= Comprised of 4 external members and 3 Bank staff
= Reviews case ‘de novo’

. = May hold a hearing with parties and witnesses
Sanctions Board & Imposes sanctions (not bound by SDO’s
recommendation)

= Decisions are final and not appealable

= 39% of cases resolved at this level

i = Evaluates evidence presented by INT
Suspensmn and = |ssues Notice of Sanctions Proceedings to respondent
Debarment Officer ERER G R el R oo ale (Il
(SD()) = Recommends a sanction (becomes effective if
respondent does not contest)
* 61% of cases resolved at this level

=|nvestigates allegations of fraud, corruption,
Integrity Vice collusion, coercion and obstruction |
= Prepares and submits a Statement of ‘; _
and Evidence (SAE) to the Office of Susp@liSion’a

Debarment | B

Presidency
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COMPARING
SYSTEMS

Causes of Debarment

Referral and Sources of
Evidence

United States (FAR)
Federal Procurement

»
D1rOoad (1€ CO

Any source; any
investigation

Temporary Suspension

Allowed, e.g., notice of
proposed debarment

Standards for Debarment

Preponderance; then
contractor must show

responsible
Hearing Yes
Resolution Debarment to Admin.

Agreement

Cross-Debarment

All agencies

Judicial Review

Yes

World Bank
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Responsibility
(Qualification)

Only

* On a case-by-case
basis
* In US. — done by

contracting
officer

* Allowed by new
EU Directives

Performance
Risk

Four Paradigms

Discretionary
Debarment —
U.S. Federal

* Based on “present
responsibility”:
focus on present
status

* Debarmentis a
cross-government
“meta-
qualification”
determination

Fiduciary
Risk

Adjudicative
Debarment for
“Bad Acts”

e E.g, World Bank

Court-Ordered
Debarment,
After Judicial
Proceedings

Reputation

ING

41
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COMPARING IInited States (FAR) | World Bank

Looming Issue:

Cross-Debarment

Options:
se Automatic cross-debarment

* Debarments to be considered in other
Fsystems
Fe Adverse performance information to
cbe considered
; * Do nothing

42
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. Standards and
procedures

. Knowledgeable
leadership

. Exclude risky
personnel

. Training

. Monitor, evaluate,
reporting hotline

. Incentives and
discipline

. Adjust program to
risk

< | 2| £ | <& | <

MY
2L | 2| 2| 2| 2| 2| <Z2_
[\

Victim

compensation?




Questions Regarding Directive Art. 57

6. Any economic operator that is in one of the situations referred to in
paragraphs 1 and 4 may provide evidence to the effect that measures taken
by the economic operator are sufficient to demonstrate its reliability
despite the existence of a relevant ground for exclusion. If such evidence is
considered as sufficient, the economic operator concerned shall not be
excluded from the procurement procedure.

For this purpose, the economic operator shall prove that it has paid ot
undertaken to pay compensation in respect of any damage caused by
the criminal offence or misconduct, clarified the facts and circumstances in
a comprehensive manner by actively collaborating with the investigating
authorities and taken concrete technical, organisational and personnel
measures that are appropriate to prevent further criminal offences or

misconduct.

The measures taken by the economic operators shall be evaluated taking into
account the gravity and particular circumstances of the criminal offence or
misconduct. Where the measures are considered to be insufficient, the
economic operator shall receive a statement of the reasons for that decision.



Questions Regarding Directive Art. 57

- e

6. Any economic opera

paragraphs 1 and 4 1 ® HOW does thls square Wlth UK
by the economic op Brihery Act of 2010, which in

despite the existence

considered as sufficie effect requires prior anti-
excluded from the pr

P
For this purpose, the ecc COl"I'upthﬂ SYStﬁmS.

undertaken to pay ¢ ® Does this make victim

the criminal offence

2 comprehensive mar COMPENSsation a mandatory part
authorities and taker f corporate compliance?

measures that are ag

misconduct. * Is this a first step to required
The measures taken by  gygnension /debarment systems?

account the gravity a1
misconduct. Where the measures are considered to be insufficient, the
economic operator shall receive a statement of the reasons for that decision.




ANTI-FRAUD
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Exclusion Under New *
EU Directive 2014/24/EU

4. Contracting authorities may exclude or may be required

by Member States to exclude from participation in a
procurement procedure any economic operator in any of
the following situations . . .

() where the economic operator has shown significant or
persistent deficiencies in the performance of a
substantive requirement under a prior public contract, a
prior contract with a contracting entity or a prior
concession contract which led to early termination of that
prior contract, damages or other comparable sanctions;

* X %
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Brazil’s Anti-Corruption Law

Art. 5th. For the purposes of this Law, acts harmful to the public administration,
national or foreign, are those performed by the legal persons cited in the
paragraph of Art. Ist, which violate the national or foreign public patrimony,
principles of the public administration, or the international commitments
assumed by Brazil, defined thus:

IV — insofar as requests for bids and contracts:

f) to obtain an improper advantage or benefit, fraudulently, for modifications or
extensions in contracts entered into with the public administration, not
authorized by law, the invitation to the public request for bid, or the
respective contractual instruments; or

o) to manipulate or defraud the economic and financial balance of contracts
entered into with the public administration;



//upload.wikimedia.org/wikipedia/en/0/05/Flag_of_Brazil.svg
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World Bank Sanctions Procedures

(a) Fiduciary Duty. It is the duty of the World Bank . . . under
1ts Articles of Agreement, to make arrangements to ensure
that funds provided by the Bank are used only for their
intended purposes. In furtherance of this duty, the World
Bank has established a regime for the sanctioning of firms
and individuals that are found to have engaged in specified
forms of fraud and corruption in connection with Bank-
Financed Projects (as hereinafter defined, “Sanctionable
Practices”). This regime protects Bank funds and serves as
a deterrent upon those who might otherwise engage in the

WORLD BANK

misuse of the proceeds of Bank financing.



http://usfinancepost.com/wp-content/uploads/2014/05/the-world-bank.jpg
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World Bank Sanctions Procedures

_ (a\ Fiduciaersr Dty It ie the dutv of the World RBank — under

“Fraudulent practice” is any act or omission,

to avoid an obligation

u

including a misrepresentation, that knowingly
or recklessly misleads, or attempts to mislead, a
party to obtain a financial or other benefit or

a deterrent upon those who might otherwise engage in the

misuse of the proceeds of Bank financing.

| THE GEORGE
A | WASHINGTON

UNIVERSITY
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Qui Tam Relator:
Recovers 10-30%
Plus Atty. Fees

Basis for Liability

1. Submission of “claim for
payment” to the federal

government;

2. The claim is “false” or

“fraudulent;” and
3. The defendant acted
“knowingly.”

Does Not
Mean
Specific

Intent. . .

Dy

FALSE CLAIMS ACT:
CIVIL (& CRIMINAL)

DAMAGES:
1. riple the amount ofiidamages
suffered by the United States RLLUS

2. A civil forferture ofibetween $5;500
and $11,000 perTalse claim; damages
can e reduced 1N Seme Cases firxom
triple to double

1. Actual knowledge;

2. Acts in deliberate ignorance
of the truth or falsity of the
Information; or

3. Acts in reckless disregard of
the truth or falsity.

i “‘ LAW SCHOO
- WASHIN o N
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METHODS OF
PROCUREMENT
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Methods of Procurement: Areas
of Potential Harmonization

m Parallel historical evolution

= Open tenders — competitive negotiations —
frameworks

m FEmerging issues with open tenders
m Overuse of reverse auctions

m Competitive negotiations and frameworks

= Common issues regarding corruption & procedures

» | THE GEORGE
WASHINGTON
UNIVERSITY

41| LAWSCHOOL
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Historical Progression

SEALED BID

Negotiated Frameworks
Procurements

» | THE GEORGE
WASHINGTON
UNIVERSITY

| LAW SCHOOL


http://www.alumni.hbs.edu/bulletin/1997/february/img/negotiation.jpeg
http://www.alumni.hbs.edu/bulletin/1997/february/img/negotiation.jpeg
http://www.washington.edu/admin/surplus/bidsales.html
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Electronic Reverse Auctions

® Open or reduce
competition?

m Rules adequate?

m Assess quality?

Typical Sealed Bid

2324------- - -
2.30 ‘
228
226

8224

& 222
2204 - -
218 ‘
216
214 4-

Typical Reverse Auction

43000000 =TT
425,000.00 f- -~ mohomm
420,000.00 §-------=-b- bbb
41500000 §--------- e e S s e AL L AR s

» 410,000.00-
= 405,000.00
% 400,000.00 TR

39500000 foccccaeo-t . B

390,000.00 Jo=mc=ccpa o o
365,000.00 - :
380,000.00 ; . + -
2:00PM 215 PM 230 PM 245 PM 200 P
Time

12:00 AM 12:00 PM
Time

Number of suppliers: 4

12:00 AM

12:00 PM

Reserve price

Source:

ttp:/ /www.esourcingwiki.com/index.php/E

-Auctions in Sourcine

1] LabIWABOBM BILIDEIIBOL LSBIGHM
| STATE PROCUREMENT AGENCY

Government Procurement (Ge-GP) system — the official portal of State Procurement in Georgia. It
ensures open, transparent and competitive environment for any participant of state procurement procedures. Ge-GP system is operated by
the State Procurement Agency.

Welcome to the Georgian electronic

The registration at the Ge-GP system is obligatory only for the procuring entities and the suppliers

Enter

Guest Register user Message to administrator Password recovery

Ja65 Eng Pyc



Case Study: Georgia

&

C' | & COMPETITION AND STATE PROCUREMENT AGENCY [GE]| https://tenders.procurement.gov.ge/public/?lang=en

o 11| bdbIDABOBM BLINEITA0L bOIBIE
H Signin Users Exit l . STATE PROCUREMENT AGEN(
Tender Registration Number
Back
Procuring entities )
Tender SPA140002354 | Tenderdocumentation — Offers ~ Result
— Tendertype Electronic Tender

Tender proceeding stakus

T
Tender kype

T
Procuring cakegory

T
CPV codes

A

CPv CPV (ENG)
Date
registration date v

Estimated value of procurement
from/up te)

SEARCH

Tender Registration Number

Tender proceeding status

Procuring entities

Tender announcement date
Bids accepted from

Deadline for bid submission
Estimated value of procurement
Bid should be submitted
Procuring category

CPV codes

33160000 - School furniture

Additional Info

SPA140002354

Contract awarded

The Department of Corrections of the Ministry of Corrections and Legal Assistance of Georgia

20.01.201419.17
12.02.2014 00:09
17.02.201412:30
39°150.00 GEL
Including VAT

Kazakhstan

Amount or Volume of Procurements
Supply Periad

DA radi~FAR cFaR

ob.lisghgbrogfie npndgbnsgos

byenbgafmabol peamefdgbocosh 65 jemabosfiamo grol 3ebgmendsdo

w

IO NN CE
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COMPETITION AND STATE PROCUREMENT AGENCY [GE] | https://tenders.procurementgov.ge/public/Zlang=en

bSbIDEBNEM ibane3ia0
. R
fi H Signin & Users 0 Exit STATE PROCUREMEN

| 3

Tender Registration Number
‘ {1 Back

Procuring entities ' .
‘ [TenderSPAMIJIJIJZESII Tender documentation ~ Offers ~ Result

Supplier

Tender proceeding status

Tender kype

Procuring cakegory

CPV codes

# CPV % CPV(ENG)

Dake

| registration date !

Estimated value of procurement
(from/up to)

Ukraine

Black Sea

. E

£ SEARCH
1]

M&dirarﬁe
Sea




€ - C | £ COMPETITION AND STATE PROCUREMENT AGENCY [GE] | https://tenders.procurement.gov.ge/public/?lang=en @Ukraine Kazakh
E FE- \..-. - 'I--'

Russia 7" |

fi H Sign in # Users O Exit

Tender Registration Number
{1 Back

Procuring entities

Tender SPA140002354 | Tenderdocumentation = Offers  Result

Supplier

Tender SPA140002354  Tender documentation Dffers Result
Tender p

i Refresh ~ Technical Documentation

Procuring Prime time trading resulks
Bidder Offered Amount
instajorjia 39'150.00
sh.p.s "atasoi jorjia" 35'990.00
Dake "o shps golbi 35'100.00

registr e '
shps oda 33'355.00

hepi trevell 32'955.00

Estimats
(from/up

thilisis saskolo inventaris pabrik 27°'766.00

1stround of trade

] Bid radicbinng ckar 0L 00 CCL



Competitive Negotiations N

Request for

Announcement Proposals

8 P % Non-
Submissions Competitive Compeiiive
Exchanges Offeror 1 Offeror 2

ORGE
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International Debate

" USTDA

UnITED STATES TRADE AND DEVELOPMENT AGENCY
The Global Procurement

Initiative: Understanding
Best Value (GPI) is

GLOBAL PROCUREMENT INITIATIVE designed to educate
UNDERSTANDING BEST VALUE public procurement

officials in emerging
markets about how to

Introduction establish procurement
practices and policies that

|‘|'.|:'|c|_|rr||:' 1-|_| H'-ll:' I1||_ bdl‘ |"|"|_ L . .
integrate life-cycle cost
This initiative is ded g Yy

better understand the total cost of owners g analySiS and best-value

services related to infrastructure pru]ect: determination in a fair,
transparent manner.

The Global Procurement Initiative: Understanding Best Value (GPI) is designed to

procurement practices and policies ]

value determination in a fair, tran ‘parpn’r manner. ':'-Ijll[.lflrlq f practices and
standards will improve governments' capacity to make better informed decisions
that take into account all relevant costs of goods and services over their entire life-
cycle. This will not only lead to smarter, longer-term investments with overall
savings to the government, but will also level the playing field for U.S. firms in
international tenders.

THE GEORGE
WASHINGTON

UNIVERSITY
LAW SCHOOI_




Corruption Risks in Competitive N

Negotiation

BT i ST PRI
p e ey
¥ a5 r’.‘f/,)/

Darleen Druyun P e o

m Previously highest-ranking B
civilian official in Air Force :
procurement systems

m  Convicted of improper job | .
negotiations with Boeing during ‘ ¢ W
tanker procurement ;\

= Admitted favoring Boeing in '

hundreds of millions of dollars
in procurement

= Sentenced to prison

m  $650M Boeing settlement

WASHINGTON
UNIVERSITY
LAW SCHOOL




Competitive Procedure with
Negotiation: 2014

Defining Needs

A 4

Document min. needs &
award criteria

A 4

Publication (may limit
number of participants)

L 4

Negotiation on tenders, to
improve.

A 4

Rounds of negotiations, to
narrow field

L 4

Final tenders

A 4

Award, based upon original
criteria, as amended

Competitive dialogue

defining needs (pre-tender)

descriptive document of needs  contract spectfications

publication of notice publication of notice

dialogue on posstble solutions

submission of tenders submission of tenders

assessment of tenders negotiating tenders

award of contract award of contract

63

Procedures Allowed Under 2004 Directive

Negotiated procedure ~ Open/restricted procedure

defining needs (pre-tender)
contract specifications

publication of notice

submission of tenders
assessment of tenders

award of contract
TY

im LAW SCHOOL
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Understanding Frameworks/IDIQs:
Example - Computers

1. Open
Competition

2. Awards by
Centralized
Purchasing

Agency

a—

GSA

Order
Awarded

Issue: Notice of Competition

Issue: Notice of Award
Issue: Challenge (Protest)

3. Purchase
By Customer

Agency

THE GEORGE

smuh | WASHINGTON
= UNIVERSITY
b LAW SCHOOL
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Christopher R. Yukins

cyukins@law.gwu.edu
Tel. +1 202 994 9992
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