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T-TIP 

June 2013 



3  Procurement–Related Controversy on TTIP 

Investor-State 

Dispute Settlement 

Ongoing 

Regulatory 

Coordination 

Local 

Procurement 

Preferences 
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Responses to Concerns 

Ongoing Regulatory 
Coordination 

• Coordination in 
Procurement Not 
Threatening  

• GPA Weaker Solution 

• Coverage Issues 

• Accommodating 
Developing Nations 

Local Procurement 
Preferences 

• U.S. Has Reserved  

• Notes to GPA U.S. 
Annex 2 leave states 
right to protect 
environment 

• EU Access Goals 
Difficult 

• Sustainability Issues Can 
Be Addressed Through  
Transparency (see 
below) 

Investor-State 
Disputes 

• Procurement 
Discrimination Not 
Addressed Effectively 

• Issues in Contract 
Administration? 
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SNAPSHOT OF PROBLEM:   

CANADIAN OPPOSITION TO 

U.S. PREFERENCES 
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Intervention by Canada at WTO – 

Committee on Government Procurement 
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• Canada objected to federal law requiring local grantees to buy U.S. 

iron and steel  

• Local governments not covered by WTO GPA 

• In fact. U.S. OMB guidance bars local grantees from discrimination 

except  where federal legislation specifically requires 
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The non-Federal entity must conduct procurements in a manner 

that prohibits the use of  statutorily or administratively imposed 

state or local geographical preferences in the evaluation of  bids 

or proposals, except in those cases where applicable Federal 

statutes expressly mandate or encourage geographic preference.  
78 Fed. Reg. at 78,631 

S
u

p
e
r C

irc
u

la
r 



9 

• Canada also objected to U.S. discrimination in purchases of  

“rolling stock” with federally funds 

• U.S. has reserved this under GPA, in Annex 2 (“For the state entities 

included . . . this Agreement does not apply to restrictions attached 

to federal funds for mass transit and highway projects.”) 
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19 U.S.C. § 3512 
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Initial EU Position Paper 

July 2013 
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European Goals 

for Market 

Access/Coverage 

in T-TIP 

Negotiations 
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• Additional entities 

• Funding-related restrictions 

• SME restrictions 

 

• All states 

• Substantial expansion 
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• Additional entities 

• Funding-related restrictions 

• SME restrictions 

 

• All states 

• Substantial expansion 

 
• Changing 

transportation-funding 

restrictions politically 

unworkable 

• U.S. tradition of  

barring non-state 

grantees from 

discrimination 

• SME 23% set-aside 

politically sacrosanct 

• States sovereign 

• Political support for 

domestic preferences 

strong at state level 
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EU’s Proposed Approach to Text 

No discussion of  

ongoing 

harmonization of  

procurement 

regulatory regimes Compare 

“Elimination, reduction and prevention of  

unnecessary regulatory barriers are expected to 

provide the biggest benefit of  the TTIP” 
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Possible Areas of Harmonization 

 Sustainability 

 European vs. U.S. Approaches 

 Max Havelaar  

 Anti-Corruption  

 Article 57 

 Exclusion/Debarment 

 Corporate Compliance 

 Anti-Fraud 

 Procurement Methods 

 Competitive Dialogue . . . . 
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SUSTAINABILITY 



18 Evolution of European 

Procurement Goals 
“For many years, the single most important indicator in 

the practice of public purchasing was the economic 

factor. Environmental and social factors were seldom if 

ever taken into account. However, the importance of 

non-economic factors in public procurement increased 

significantly with the development of the concept of 

sustainable development, understood as 

‘Development that meets the needs of the present 
without compromising the ability of future 
generations to meet their own needs’. 

 



19 Three “Pillars” to European 

Sustainable Procurement 
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Compare:  Portland, Oregon 



21 Sustainable vs. Green 

Procurement – European Model 

Sustainable Public 

Procurement 

Sustainable Public 

Procurement means that 

contracting authorities 

take into account all three 

pillars of  sustainable 

development when 

procuring goods, services 

or works at all stages of  

the project. 

Green Public Procurement 

Green Public Procurement 

means that contracting 

authorities take into 

account environmental 

elements when procuring 

goods, services or works at 

all stages of  the project and 

within the entire life-cycle 

of  procured goods 

. 
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Sustainability – In Tendering? 

Sustainable Procurement 

Economically 
Sound 

Environmental 

Social 
Justice 
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POSSIBLE 

SOLUTION: 

 

COMMISSION V. 
NETHERLANDS (MAX 
HAVELAAR) 
 
Court of Justice of the European Union 

(May 2012) 



24 U.S. “Eco-Label” Requirements 
23.103 -- Sustainable Acquisitions. 

(a) Federal agencies shall advance sustainable acquisition by ensuring that 95 percent of new contract 

actions for the supply of products and for the acquisition of services (including construction) 

require that the products are— 

(1) Energy-efficient (ENERGY STAR® or Federal Energy Management Program (FEMP)-

designated); 

(2) Water-efficient; 

(3) Biobased; 

(4) Environmentally preferable (e.g., EPEAT-registered, or non-toxic or less toxic alternatives); 

(5) Non-ozone depleting; or 

(6) Made with recovered materials. 

(b) The required products in the contract actions for services include products that are— 

(1) Delivered to the Government during performance; 

(2) Acquired by the contractor for use in performing services at a Federally-controlled facility; or 

(3) Furnished by the contractor for use by the Government. 

(c) The required products in the contract actions must meet agency performance requirements. 

(d) For purposes of meeting the 95 percent sustainable acquisition requirement, the term 

“contract actions” includes new contracts (and task and delivery orders placed against 

them) and new task and delivery orders on existing contracts. 
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European Procurement Directive 

2014/24/EU (published 28 March 2014) 
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New Directive – On Eco-Labels 

Article 43 - Labels 

1.   Where contracting authorities intend to purchase works, supplies or services with 

specific environmental, social or other characteristics they may, in the technical 

specifications, the award criteria or the contract performance conditions, require a 

specific label as means of  proof  that the works, services or supplies correspond to the 

required characteristics, provided that all of  the following conditions are fulfilled: 

(a) the label requirements only concern criteria which are linked to the subject-matter 

of  the contract and are appropriate to define characteristics of  the works, supplies or 

services that are the subject-matter of  the contract; 

(b) the label requirements are based on objectively verifiable and non-discriminatory 

criteria; 

(c) the labels are established in an open and transparent procedure in which all 

relevant stakeholders, including government bodies, consumers, social partners, 

manufacturers, distributors and non-governmental organisations, may participate; 

(d) the labels are accessible to all interested parties; 

(e) the label requirements are set by a third party over which the economic operator 

applying for the label cannot exercise a decisive influence. 

 



27 GPA (as effective 2014)  

on Social and Environmental Criteria 

 “The evaluation criteria set out in the notice of 

intended procurement or tender documentation 

may include, among others, price and other cost 

factors, quality, technical merit, environmental 

characteristics and terms of delivery.” 

Art. III “Measures [may] not [be] applied in a manner that 

would constitute a means of  arbitrary or unjustifiable 

discrimination between Parties where the same conditions 

prevail or a disguised restriction on international trade . . . .” 
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How Has the Court of Justice Dealt with 

Social and Environmental Requirements? 

  The award of contracts concluded in the Member States on 

behalf of the State, regional or local authorities and other bodies 

governed by public law entities, is subject to the respect of the 

principles of the Treaty and in particular to the principle of 

freedom of movement of goods, the principle of freedom of 

establishment and the principle of freedom to provide 

services and to the principles deriving therefrom, such as 

the principle of equal treatment, the principle of non-

discrimination, the principle of mutual recognition, the 

principle of proportionality and the principle of 

transparency. 
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Commission v. Netherlands (Max Havelaar) (May 2012) 

 ‘The province of North Holland has a contract for 

the management of automatic coffee machines. The 

contract expires on 1 January 2009. The province 

intends to enter into a new contract from 1 January 

2009 by means of a European tender procedure. An 

important aspect is the desire of the province of 

North Holland to increase the use of organic and 

fair trade products in automatic coffee machines.’ 

 17      Section IV, point 2.1 of the contract notice 

states that the contract will be awarded to the 

most economically advantageous tender. . . . 

 “‘The tenders shall be evaluated both on the basis 

of qualitative and environmental criteria and on 

the basis of price.” 



30 Court of European Justice Held, 

First . . . 

  It must therefore be held that the contractual 

documents which determine the subject-matter 

and criteria governing the award of the contract 

required, first, that the coffee and tea to be 

supplied were to bear the EKO and MAX 

HAVELAAR labels 
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Court on Eco-Labels 

 “[B]y requiring, in the contract documents, that 

certain products to be supplied were to bear a 

specific eco-label, rather than using the detailed 

specifications defined by that eco-label, the 

province of North Holland established a 

technical specification which was 

incompatible with Article 23(6) of Directive 

2004/18 [the prior directive] 



32 Court Barred Specifying Eco-

Label, Without Explanation 
“[B]y providing, in the specifications, that the fact that 

certain products to be supplied bore specific labels 

would give rise to the grant of a certain number of 

points in the choice of the most economically 

advantageous tender, without having listed the 

criteria underlying those labels and without having 

allowed proof that a product satisfies those 

underlying criteria by all appropriate means, the 

province of North Holland established an award 

criterion that was incompatible with Article 53(1)(a) of 

Directive 2004/18.” 
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ANTI-CORRUPTION 
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Principal-Agent Model 

Principal 
Agent 1 

CO Purchase 

MONITORING 

BONDING 

(PUNISHING) 

Agent 2 
Contractor 

How do 

“debarment” and 

“anti-fraud” fit into 

this framework? 



35 What Risks Does “Qualification” 

Assessment Address? 

Reputation 

Performance Fiduciary 
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FAR 9.402  Policy.  

(a) Agencies shall solicit offers from, award 

contracts to, and consent to subcontracts 

with responsible contractors only. 

Debarment and suspension are discretionary 

actions that, taken in accordance with this 

subpart, are appropriate means to effectuate 

this policy.  

United States:   

Procurement Suspension or Debarment = 

“Meta”- Responsibility Determination 



37 U.S. Federal Discretionary Debarment 

Suspension 
and 

Debarment 
Official 

Investigators/ 
Prosecutors 

Competitors 

Contracting 
Officers 

Criminal or 

Civil Fraud 

Adverse Past 

Performance 

Reports 

Suspension or Debarment 

Other problems: 

•  No uniform procedures 

•  Huge disparity in actions 

Administrative 

Agreement / 

Compliance 
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Comparing Causes for Debarment/Exclusion 

United States 

 Conviction of a 

crime or civil fraud 

 Poor contract 

performance 

 Other serious 

misconduct 

showing the 

contractor is not 

responsible 

World Bank 

 Misconduct, as 

narrowly defined by 

Anti-Corruption, 

Guidelines, and 

Consultant and 

Procurement 

Guidelines: fraud, 

corruption, 

collusion, coercion 

and obstruction 

European Union 

 
Mandatory:   

 Corruption, fraud, 

money laundering 

Non-Mandatory:  

 Bankruptcy 

 Convicted re: 

professional conduct 

 Grave professional 

misconduct 

 Social security / taxes 

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=2zbVO_20WUKr-M&tbnid=Rd9b49cDWIKQvM:&ved=0CAUQjRw&url=http://acumen.org/blog/our-world/navel-gazing-101-why-the-world-banks-poverty-estimates-miss-the-point/&ei=3qS4Ud77O4PJ0wG41oDwCw&bvm=bv.47810305,d.dmg&psig=AFQjCNHx1m4vJeUWmwpjKWbGDaN84K8Jdw&ust=1371141723644979


39 World Bank Sanctions System 

39 

Investigates allegations of fraud, corruption, 

collusion, coercion and obstruction 

 Prepares and submits a Statement of Accusations 

and Evidence (SAE) to the Office of Suspension and 

Debarment 

 Evaluates evidence presented by INT 

 Issues Notice of Sanctions Proceedings to respondent 

 Temporarily suspends respondent 

 Recommends a sanction (becomes effective if 

respondent does not contest) 

 61% of cases resolved at this level 

 Comprised of 4 external members and 3 Bank staff  

 Reviews case ‘de novo’ 

 May hold a hearing with parties and witnesses 

 Imposes sanctions (not bound by SDO’s 

recommendation) 

 Decisions are final and not appealable 

 39% of cases resolved at this level 

Sanctions Board 

Suspension and 
Debarment Officer 

(SDO) 

Integrity Compliance  

Officers (within INT) 

Integrity Vice 
Presidency 
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 Monitors integrity compliance by sanctioned 

companies (or codes of conduct for individuals) 

 Decides whether the compliance condition 

established by the SDO or Sanctions Board as part 

of a debarment has been satisfied. 

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=2zbVO_20WUKr-M&tbnid=Rd9b49cDWIKQvM:&ved=0CAUQjRw&url=http://acumen.org/blog/our-world/navel-gazing-101-why-the-world-banks-poverty-estimates-miss-the-point/&ei=3qS4Ud77O4PJ0wG41oDwCw&bvm=bv.47810305,d.dmg&psig=AFQjCNHx1m4vJeUWmwpjKWbGDaN84K8Jdw&ust=1371141723644979
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COMPARING 

SYSTEMS 

United States (FAR) 

Federal Procurement 

World Bank 

Causes of  Debarment Broadly defined Per Guidelines 

Referral and Sources of  

Evidence 

Any source; any 

investigation 

INT investigation; reports 

provided to third parties 

Temporary Suspension Allowed, e.g., notice of  

proposed debarment 

Allowed, if  sufficient 

proof 

Standards for Debarment Preponderance; then 

contractor  must show 

responsible 

Preponderance, by 

Sanctions Board 

Hearing Yes Yes, before Sanctions 

Board 

Resolution Debarment to Admin. 

Agreement 

Debarment to 

Settlement (reviewed) 

Cross-Debarment All agencies All multilateral 

development banks 

Judicial Review Yes No 



41 

Four Paradigms 

Responsibility 
(Qualification) 

Only 

• On a case-by-case 
basis 

• In U.S. – done by 
contracting 
officer 

• Allowed by new 
EU Directives 

Adjudicative 
Debarment for 
“Bad Acts” 

• E.g., World Bank Court-Ordered 
Debarment, 
After Judicial 
Proceedings 

Discretionary 
Debarment – 
U.S. Federal 

• Based on “present 
responsibility”:  
focus on present 
status 

• Debarment is a 
cross-government 
“meta-
qualification” 
determination  

Performance 

Risk 
Fiduciary 

Risk 

Reputation 

Risk 
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COMPARING 

SYSTEMS 

United States (FAR) 

Federal Procurement 

World Bank 

Causes of  Debarment Broadly defined Per Guiidelines 

Referral and Sources of  

Evidence 

Any source; any 

investigation 

INT investigation; reports 

provided to third parties 

Temporary Suspension Allowed, e.g., notice of  

proposed debarment 

Allowed, if  sufficient 

proof 

Standards for Debarment Preponderance; then 

contractor  must show 

responsible 

Preponderance, by 

Sanctions Board 

Hearing Yes Yes, before Sanctions 

Board 

Resolution Administrative 

agreements 

Settlements (subject to 

review) 

Cross-Debarment All agencies All multilateral 

development banks 

Judicial Review Yes No 

Looming Issue: 

Cross-Debarment 
Options: 

• Automatic cross-debarment 

• Debarments to be considered in other 

systems 

• Adverse performance information to 

be considered 

• Do nothing 
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CORPORATE COMPLIANCE 



1.  Standards and 

procedures  √ √ √ √ 

2.  Knowledgeable 

leadership √ √ √ 

3.  Exclude risky 

personnel √ √ √ √ 

4.  Training  
√ √ √ √ 

5.  Monitor, evaluate, 

reporting hotline √ √ √ √ 

6.  Incentives and 

discipline  √ √ √ √ 

7.  Adjust program to 

risk √ √ √ √ 

Victim 

compensation? 



Questions Regarding Directive Art. 57 

6.   Any economic operator that is in one of the situations referred to in 

paragraphs 1 and 4 may provide evidence to the effect that measures taken 

by the economic operator are sufficient to demonstrate its reliability 

despite the existence of a relevant ground for exclusion. If such evidence is 

considered as sufficient, the economic operator concerned shall not be 

excluded from the procurement procedure. 

For this purpose, the economic operator shall prove that it has paid or 

undertaken to pay compensation in respect of any damage caused by 

the criminal offence or misconduct, clarified the facts and circumstances in 

a comprehensive manner by actively collaborating with the investigating 

authorities and taken concrete technical, organisational and personnel 

measures that are appropriate to prevent further criminal offences or 

misconduct. 

The measures taken by the economic operators shall be evaluated taking into 

account the gravity and particular circumstances of the criminal offence or 

misconduct. Where the measures are considered to be insufficient, the 

economic operator shall receive a statement of the reasons for that decision. 

 



Questions Regarding Directive Art. 57 

6.   Any economic operator that is in one of the situations referred to in 

paragraphs 1 and 4 may provide evidence to the effect that measures taken 

by the economic operator are sufficient to demonstrate its reliability 

despite the existence of a relevant ground for exclusion. If such evidence is 

considered as sufficient, the economic operator concerned shall not be 

excluded from the procurement procedure. 

For this purpose, the economic operator shall prove that it has paid or 

undertaken to pay compensation in respect of any damage caused by 

the criminal offence or misconduct, clarified the facts and circumstances in 

a comprehensive manner by actively collaborating with the investigating 

authorities and taken concrete technical, organisational and personnel 

measures that are appropriate to prevent further criminal offences or 

misconduct. 

The measures taken by the economic operators shall be evaluated taking into 

account the gravity and particular circumstances of the criminal offence or 

misconduct. Where the measures are considered to be insufficient, the 

economic operator shall receive a statement of the reasons for that decision. 

 

• How does this square with UK 

Bribery Act of  2010, which in 

effect requires prior anti-

corruption systems? 

• Does this make victim 

compensation a mandatory part 

of  corporate compliance? 

• Is this a first step to required 

suspension/debarment systems? 
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ANTI-FRAUD 



48 Exclusion Under New  

EU Directive 2014/24/EU 
4.   Contracting authorities may exclude or may be required 

by Member States to exclude from participation in a 

procurement procedure any economic operator in any of 

the following situations . . .  

(g) where the economic operator has shown significant or 

persistent deficiencies in the performance of a 

substantive requirement under a prior public contract, a 

prior contract with a contracting entity or a prior 

concession contract which led to early termination of that 

prior contract, damages or other comparable sanctions; 
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Brazil’s Anti-Corruption Law 

Art. 5th. For the purposes of  this Law, acts harmful to the public administration, 

national or foreign, are those performed by the legal persons cited in the 

paragraph of  Art. 1st, which violate the national or foreign public patrimony, 

principles of  the public administration, or the international commitments 

assumed by Brazil, defined thus:  

. . . 

IV – insofar as requests for bids and contracts:  

. . . 

f) to obtain an improper advantage or benefit, fraudulently, for modifications or 

extensions in contracts entered into with the public administration, not 

authorized by law, the invitation to the public request for bid, or the 

respective contractual instruments; or  

g) to manipulate or defraud the economic and financial balance of  contracts 

entered into with the public administration;  

 

//upload.wikimedia.org/wikipedia/en/0/05/Flag_of_Brazil.svg
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World Bank Sanctions Procedures 

 (a) Fiduciary Duty. It is the duty of the World Bank . . . under 

its Articles of Agreement, to make arrangements to ensure 
that funds provided by the Bank are used only for their 
intended purposes. In furtherance of this duty, the World 
Bank has established a regime for the sanctioning of firms 
and individuals that are found to have engaged in specified 
forms of fraud and corruption in connection with Bank-
Financed Projects (as hereinafter defined, “Sanctionable 
Practices”). This regime protects Bank funds and serves as 
a deterrent upon those who might otherwise engage in the 

misuse of the proceeds of Bank financing.  

http://usfinancepost.com/wp-content/uploads/2014/05/the-world-bank.jpg
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World Bank Sanctions Procedures 

 (a) Fiduciary Duty. It is the duty of the World Bank . . . under 

its Articles of Agreement, to make arrangements to ensure 
that funds provided by the Bank are used only for their 
intended purposes. In furtherance of this duty, the World 
Bank has established a regime for the sanctioning of firms 
and individuals that are found to have engaged in specified 
forms of fraud and corruption in connection with Bank-
Financed Projects (as hereinafter defined, “Sanctionable 
Practices”). This regime protects Bank funds and serves as 
a deterrent upon those who might otherwise engage in the 

misuse of the proceeds of Bank financing.  

“Fraudulent practice” is any act or omission, 

including a misrepresentation, that knowingly 

or recklessly misleads, or attempts to mislead, a 

party to obtain a financial or other benefit or 

to avoid an obligation 



52 FALSE CLAIMS ACT:  

CIVIL (& CRIMINAL) 

Basis for Liability 

1. Submission of “claim for 

payment” to the federal 

government; 

2. The claim is “false” or 

“fraudulent;” and 

3. The defendant acted 

“knowingly.” 

1.  Actual knowledge; 
2.  Acts in deliberate ignorance 
of the truth or falsity of the 
information; or 

3.  Acts in reckless disregard of 

the truth or falsity. 

DAMAGES: 
1.  Triple the amount of damages 
suffered by the United States  PLUS 

2.  A civil forfeiture of between $5,500 

and $11,000 per false claim; damages 

can be reduced in some cases from 

triple to double 

 

Does Not 

Mean 

Specific 

Intent . . . 

Qui Tam Relator: 

Recovers 10-30% 

Plus Atty. Fees 
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METHODS OF 

PROCUREMENT 



54 Methods of Procurement:  Areas 

of Potential Harmonization 

 Parallel historical evolution 

 Open tenders – competitive negotiations – 

frameworks 

 Emerging issues with open tenders 

 Overuse of reverse auctions 

 Competitive negotiations and frameworks 

 Common issues regarding corruption & procedures 
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Historical Progression 

Sealed 

Bids 

                                                    

                   

                                        

     

   

                           

Negotiated 

Procurements 

Frameworks 

                

http://www.alumni.hbs.edu/bulletin/1997/february/img/negotiation.jpeg
http://www.alumni.hbs.edu/bulletin/1997/february/img/negotiation.jpeg
http://www.washington.edu/admin/surplus/bidsales.html
http://www.washington.edu/admin/surplus/bidsales.html
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Electronic Reverse Auctions 
 Open or reduce 

competition? 

 Rules adequate? 

 Assess quality? 

Source: 

http://www.esourcingwiki.com/index.php/E

-Auctions_in_Sourcing 
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Case Study:  Georgia 
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59 



60 
Competitive Negotiations 

Award 

Exchanges 

Submissions 

Announcement 
Request for 
Proposals 

Competitive 

Offeror 1 

Awardee 

Offeror 2 

Non-
Competitive 
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International Debate 

The Global Procurement 

Initiative: Understanding 

Best Value (GPI) is 

designed to educate 

public procurement 

officials in emerging 

markets about how to 

establish procurement 

practices and policies that 

integrate life-cycle cost 

analysis and best-value 

determination in a fair, 

transparent manner.  



62 
Corruption Risks in Competitive 

Negotiation 

Darleen Druyun 

  Previously highest-ranking 

civilian official in Air Force 

procurement systems 

  Convicted of improper job 

negotiations with Boeing during 

tanker procurement 

  Admitted favoring Boeing in 

hundreds of millions of dollars 

in procurement 

  Sentenced to prison 

  $650M Boeing settlement  
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Competitive Procedure with 

Negotiation: 2014 

Procedures Allowed Under 2004 Directive 

Defining Needs 

Document min. needs & 
award criteria 

Publication (may limit 
number of  participants) 

Negotiation on tenders, to 
improve. 

Rounds of  negotiations, to 
narrow field 

Final tenders 

Award, based upon original 
criteria, as amended 
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65 Understanding Frameworks/IDIQs:  
Example - Computers 

1. Open 

Competition 

Lose Lose Master 

Agreement 

Master 

Agreement 

2.  Awards by 

Centralized 

Purchasing 

Agency 

3.  Purchase 

By Customer 

Agency 

Lose Order 

Awarded 

Issue:  Notice of  Competition 

Issue:  Notice of  Award 

Issue:  Challenge (Protest) 
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